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The Elder Care and Vulnerable Adult 
Protection Act of 2019
On May 19, 2019, the Minnesota Senate 
passed legislation dubbed “The Elder Care 
and Vulnerable Adult Protection Act of 
2019.” This legislation provides protections 
for elderly and vulnerable Minnesotans 
along with a framework for the licensure of 
assisted living facilities. The act will bring 
about consumer protections for Minnesota’s 
most vulnerable 
populations and will 
align Minnesota with 
the nation related to 
licensing assisted 
living facilities. 

The protections 
include protecting 
residents against 
retaliation in assisted 
living facilities and/
or nursing homes, a distinct process for 
residents to appeal a termination of housing 
and/or services, and it gives residents the 
explicit right to use electronic monitoring 
devices in their rooms. The act also provides 
necessary funding for the Office of the 
Ombudsman of Long-Term Care and 
enhances oversight of the state Office of 
Health Facility Complaints. 

The act includes an extensive framework 
for licensing assisted living facilities 
here in Minnesota. Once in place, the 
licensure system will have two levels, 
one for assisted living facilities and one 
for facilities with dementia care services, 
which will be subject to additional training 
requirements. Further, a Resident Quality of 

Care and Outcomes 
Improvement 
Task Force will be 
created to make 
recommendations 
on how to apply 
safety and quality 
improvement 
practices to long-term 
care services received 
by the residents. 

When finalized, assisted living facilities will 
be subject to oversight by the Minnesota 
Health Department, which will have the 
ability to issue corrective orders and fines to 
ensure facility standards are being upheld. 
The licensure requirements go into effect by 
August 1, 2021.

This legislation provides 
protections for elderly and 

vulnerable Minnesotans 
along with a framework 

for the licensure of assisted 
living facilities.
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Blue Water Navy Vets to Get Benefits
On Tuesday, June 25, 2019 President Trump signed 
H.R. 299 making the Blue Water Navy Vietnam Veterans 
Act of 2019 (the “Act”) law. This 
law overturns the long-standing 
interpretation by the US Department 
of Veterans Affairs (VA) denying 
benefits to the group of Navy 
Veterans who served in the 12 
nautical mile territorial sea of the 
Republic of Vietnam (Blue Water 
Navy Veterans). Prior to the Act, 
Blue Water Navy Veterans were 
denied benefits for health problems 
caused by exposure to Agent 
Orange. With the passage of the 
Act this group of Veterans, and their 
survivors, are entitled to benefits for 
Agent Orange Disabilities.

In order to take advantage of these 
benefits however, the veteran must file a new claim. To the 
extent the veteran’s claim is successful, the benefits may 

be retroactive. For some, this means years of back-paid 
benefits. Diseases that the VA acknowledges that Agent 

Orange exposure causes include 
numerous cancers, ischemic heart 
disease, Parkinson’s disease and 
type 2 diabetes. Survivors of Blue 
Water Navy Veterans who died from 
one of the diseases presumptively 
linked to Agent Orange exposure 
are also entitled to survivor benefits 
known as Dependency Indemnity 
Compensation (DIC).

Veterans and survivors who wish 
to apply for the benefit should have 
a copy of their discharge record 
and other supporting evidence of 
service and should contact your local 
County Veteran Service Officer, 
Veteran Service Organization, VA 

Health Care Representative or VA Accredited Attorney for 
assistance in filing a claim.

This law overturns the long-
standing interpretation by the 
US Department of Veterans 

Affairs (VA) denying 
benefits to the group of Navy 
Veterans who served in the 
12 nautical mile territorial 

sea of the Republic of 
Vietnam (Blue Water Navy 

Veterans).

CMS Identifies Underperforming Nursing Homes
On June 5, 2019, the Centers for Medicare and Medicaid 
Services (CMS) released a report of approximately 400 
underperforming nursing homes across the United States. 
Previously, 
CMS had 
refused to 
release this 
list until 
pressured by 
US Senator 
Bob Casey 
(D-PA) and 
Pat Toomey 
(R-PA). The Senators have prepared a report fully analyzing 
this issue which is available online at: https://www.aging.
senate.gov/imo/media/doc/Casey%20Toomey%20SFF%20
Report%20June%202019.pdf

The list provided by CMS reflects underperforming 
nursing facilities with a documented pattern of poor care 
on a state-by-state basis. These underperforming facilities 
are either candidates for CMS’s program called “Special 
Focus Facility Initiative” (SFF) or already enrolled in 
the program. The SFF program intended to enhance 

care quality and improvement among the facilities that 
consistently underperform. The facilities are closely 
monitored by CMS and have to meet certain improvement 
standards within 12–18 months. 

As of April 2019, the nursing facilities in Minnesota 
already enrolled in the SFF program are: Rochester East 
Health Services and Bay View Nursing & Rehabilitation 
Center. The nursing facilities in Minnesota identified by 
CMS as underperforming and candidates for the SFF 
program can be found on page 22 of the link above.

The list provided by CMS 
reflects underperforming 
nursing facilities with a 
documented pattern of poor 
care on a state-by-state basis.

Our lawyers continue to make 

presentations on elder law topics to the 

public through charitable organizations, 

support groups, veterans’ groups, church 

groups, and other entities. If you know 

of a group that you think would benefit 

from one of our presentations, please call 

Tracie Fenske at (952) 929-0622.



Medical Assistance Numbers 
That Change in July 2019
Below are the basic Medical Assistance figures that change 
annually in July. 

•  The remedial care expense deduction was increased 
to $180.

•  The minimum monthly income maintenance allowance 
for a community spouse increased to $2,115 with a 
possible increase of up to $3,160.50, depending on the 
community spouse’s qualifying shelter costs.

• The basic shelter allowance increased to $635 per month.

•  The monthly home maintenance allowance increased 
to $1,041.

•  If an individual is receiving Elderly Waiver services 
and his or her gross monthly income (not including the 
spouse’s income) does not exceed $2,313, the individual’s 
monthly maintenance needs allowance (including room, 
board, and personal needs) will be $1,024. Otherwise it 
will be $102.

•  The statewide average payment for skilled nursing facility 
care amount increased to $7,960 per month.

Summer 2019

SUPER LAWYERS AT LRHP! 
Super Lawyer 
selections are made 
using a rigorous 
multi-phased 
process that includes 
a statewide survey of lawyers, an independent research 
evaluation of candidates, and peer reviews by practice area. 
Only the top 5 percent of attorneys in Minnesota are included 
in the annual Super Lawyers list. 

We are thrilled to announce that Cathryn Reher, Laurie 
Hanson, Mary Frances Price, and Laura Zdychnec were 
recognized on the 2019 Minnesota Super Lawyers list. In 
addition, Laura Zdychnec was named in the Top 50 Women 
lawyers in Minnesota. We are honored to receive this 
recognition from our peers. 

Law Affecting Married Persons on Waiver Programs May 
Change Again in 2019
This is an update regarding another potential law change for 
persons with disabilities under age 65 enrolled (or planning 
to enroll) in one of Minnesota’s under 65 waiver programs. 
This update does NOT apply to the Elderly Waiver program. 
A provision in the Patient Protection and Affordable Care 
Act (ACA) required states to apply spousal impoverishment 
rules when determining eligibility of an ill married spouse 
for the under 65 waivers. The spousal impoverishment 
requirements under the ACA expired December 31, 2018. 
At the end of 2018, Congress introduced legislation to 
extend the ACA, again creating the risk that married persons 
with disabilities would need to conform with the spousal 
impoverishment laws. 

Cathryn Reher and Laurie Hanson, working with 
representatives of the National Academy of Elder Law 
Attorneys and local advocates, helped draft provisions 

included in the “Medicaid Extenders Act of 2019” creating 
an exception within the proposed federal legislation. 
The exception allowed Minnesota to revert to no spousal 
deeming. Although this Act would only extend the ACA 
provisions until March 31, 2019, the exception language 
was included in a portion of the Act that might survive 
additional extensions or revisions of the ACA. 

On April 18, 2019, the President signed H.R. 1839 to again 
extend the no spousal deeming provisions until September 
30, 2019. While we are very proud of the work we began in 
2016 to create an exception in federal law to help married 
persons with disabilities in Minnesota, we continue to 
advocate for a permanent resolution. For more information 
on the background of this legislation and ongoing updates, 
visit our website at https://mnelderlaw.com/warning-to-
married-persons-on-waiver-programs/.



REVIEW 
OF YOUR 
SITUATION 
If you have questions or 
concerns about any of the 
information presented in 
this newsletter or would 
like to consult with us 
about how the changes 
might affect your own 
circumstances, please 
call our office to set up an 
appointment with Cathryn 
Reher, Laurie Hanson, 
Laura Zdychnec or Mary 
Frances Price. We will be 
happy to meet with you to 
answer any questions you 
may have and to help you 
re-evaluate your particular 
circumstances. 
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LRHP Challenges DHS 
on Life Estates and 
Pooled Trust Issues: 
Both Now Before the 
Court of Appeals 
For several years, LRHP attorneys have 
been challenging the state’s treatment of life 
estates in determining Medical Assistance 
eligibility, and treatment of pooled special 
needs trusts established by individuals over 
age 65. 

Laurie Hanson prevailed yet again in a 
pooled trust case in Dakota County by 
establishing that the beneficiary of the 
pooled trust received fair value in return 

for his contribution to the pooled trust. 
Laura Zdychnec, represented the National 
Academy of Elder Law Attorneys, 
Minnesota Chapter as amicus in a Renville 
County case virtually identical to two cases 
she previously litigated.

Both cases involved an administrative 
hearing followed by a first level appeal to 
the district court. In both cases, our position 
prevailed in the district court, but DHS has 
appealed those decisions to the Minnesota 
Court of Appeals. We will provide updates 
on both of these cases as they develop.


