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Major Pooled Trust Victory for Disabled 
Individuals Over Age 65!
On January 20, 2021, the Minnesota 
Supreme Court ruled that a disabled 
recipient of Medical Assistance who is age 
65 or older is not subject to a penalty for 
transferring assets into a pooled special 
needs trust if he demonstrates that his 
equitable interest in the pooled special 
needs trust was approximately equal to 
the value of the money transferred into 
the trust. The case is linked to our website 
here: Pfoser v. Harpstead https://mn.gov/
law-library-stat/archive/supct/2021/
OPA190853-012021.pdf.

David Pfoser was disabled and living in a 
nursing home when he received $28,010 
from the sale of a home he owned with 
his siblings. Medical Assistance (MA) 
was paying his nursing home costs; but 
he needed things that were not covered by 
MA, so he established his pooled trust sub-
account with the $28,010. 

Federal Medicaid law specifically allows 
individuals of any age to set up a pooled 
special needs trust — to save their money 
to purchase goods and services to improve 
their quality of life. But, because he was 
65 at the time he established the pooled 
trust, Dakota County and the Minnesota 
Department of Human Services (DHS) 
imposed a transfer penalty as though he’d 
given that money away. They would not 
pay for his nursing home costs for 3.94 
months. Of course, if Mr. Pfoser had to pay 
privately for 3.94 months he would not be 
able to save any of the money in the 
pooled trust.

LRHP attorney Laurie Hanson, who 
has determinedly litigated this issue 
successfully in numerous District Court 

appeals, represented Mr. Pfoser throughout 
the appeal process. First, the decision by 
DHS to impose a transfer penalty was 
appealed to the Dakota County District 
Court. The District Court reversed the 
imposition of the penalty, finding that when 
you put money into a pooled trust account 
for your own benefit — you retain the value 
of that money, and so you have not given 
it away. DHS appealed to the Minnesota 
Court of Appeals, which upheld the District 
Court, finding that DHS cannot impose a 
penalty just because someone is 65. Instead, 
an analysis has to be done to determine 
the value received. DHS appealed to the 
Minnesota Supreme Court which upheld 
the Court of Appeals’ decision. 

The Supreme Court’s decision is common 
sense — when you put your money in a 
trust for your own benefit — you’ve given 
nothing away. Rather, you’ve protected 
money to help as you age and live with 
your disability. Therefore, no penalty may 
be imposed.

Our lawyers continue to make 
remote or socially distanced 
presentations on elder law 
topics to the public through 
charitable organizations, 
support groups, veterans’ 
groups, church groups, and 
other entities. If you know 
of a group that you think 
would benefit from one of our 
presentations, please call 
Tracie Fenske at (952) 929-0622.

https://mn.gov/law-library-stat/archive/supct/2021/OPA190853-012021.pdf
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COVID-19 Effects: Visiting a Loved One in a Nursing Home
No segment of the population has been hit harder by the 
COVID-19 pandemic than the elderly living in congregate 
care. We first saw this as the horrifying scene unfolded 
in King County, Washington in March 2020. According 
to data published by the Centers for Disease Control 
(CDC), the mortality rate of nursing home residents 
with COVID-19 is over 40%. Knowing this, it’s easy to 
understand why facilities quickly began locking down 
and prohibiting outside visitors in early response to the 
pandemic. As the days and weeks went on, however, the 
effects of isolation, lack of social engagement, and neglect 
became clearer. Now nearly a year later, the question 
remains: Can I see my loved one in a nursing home, and if 
so, how?

The Centers for Medicare and Medicaid Services (CMS) 
issued a memo in September 2020 providing guidance to 
facilities nationwide. The full text of the memo is available 
here: https://www.cms.gov/files/document/qso-20-39-nh.
pdf. The Minnesota Department of Health subsequently 
issued its own letter to facilities to suggest best practices 
for Minnesota-based facilities who choose to allow 
essential caregiver visits. The full text of this guidance can 
be found here: https://www.health.state.mn.us/diseases/
coronavirus/hcp/ltccaregiver.pdf. Neither of these sources 
are considered law. Instead, this type of communication 
assists housing providers and long term care facilities in 
developing guidelines if they choose to allow visitors. This 
can be particularly frustrating for families who may be 
restricted from visiting with loved ones.

In March, there was an immediate 
lock-down of most facilities 
restricting visits from non-
employees. As the federal and 
state guidance was released and 
the warmth of summer came to 
Minnesota, facilities were beginning 
to allow outdoor visits, as well 
as indoor visits where the visitor 
was screened for symptoms (fever, 
cough, shortness of breath, fatigue 
and others), and was required to 
wear personal protective equipment 
including a face mask and face 
shield. The second wave of COVID cases last fall resulted 
in some facilities locking down again; however, many 

facilities are allowing “essential caregivers” (EC) access 
to their facilities. In speaking with two large, non-profit 
long term care providers in Minnesota, their policies are 
following the guidance from the Minnesota Department 
of Health, and require the caregiver’s written agreement 
to abide by the essential caregiver policy. One example of 
such a policy includes the following requirements of the 
essential caregiver: 

1. The EC must inform the facility if they develop a fever 
or symptoms consistent with COVID-19 within 14 
days of a visit to the resident;

2. The EC should provide care / visit in the resident’s 
room only;

3. The EC must limit movement in the community upon 
entering by going directly to the resident’s home/
apartment. If exiting the building for fresh air / or a 
walk, go to the nearest exit and avoid other residents; 
do not congregate in other outdoor visiting or 
resident areas;

4. The EC should not take the resident out into the 
community except for essential medical appointments 
as cleared by the facility staff;

5. The EC is not allowed to visit a resident during the 
resident’s 14-day quarantine and must not visit when 
a resident is positive for COVID-19 or symptomatic, 
unless the visit is for compassionate care.

This language was part of a larger written agreement 
that the essential caregiver is required to sign if the 

application for caregiver status is 
granted. There is also an exception 
for “compassionate care” visits. 
Compassionate care visits are 
often allowed when someone is on 
hospice; however, CMS has also 
included visits to a person who has 
recently moved into a nursing home, 
or visits to someone who has recently 
suffered a death in the family, as 
compassionate care visits. Facilities 
are allowed latitude in deciding 
when such visits are permitted. 
The CMS has acknowledged 
that it is impossible anticipate all 

circumstances, and that facilities should be allowed to 
review the facts of a particular situation. 

The best advice for 
family members at this 

time is to speak with the 
administration where your 

loved one is residing to 
determine what policy the 
facility has implemented 

regarding essential 
caregivers.

https://www.cms.gov/files/document/qso-20-39-nh.pdf
https://www.cms.gov/files/document/qso-20-39-nh.pdf
https://www.health.state.mn.us/diseases/coronavirus/hcp/ltccaregiver.pdf
https://www.health.state.mn.us/diseases/coronavirus/hcp/ltccaregiver.pdf


Medical Assistance Numbers 
That Have Changed Since 
January 2020
Below are the basic Medical Assistance figures that change 
annually in January. 

• The monthly personal needs allowance for Medical 
Assistance recipients was increased to $105 (it 
remains at $90 for veterans and widows and widowers 
of veterans).

• The cap for the minimum income allowance for the 
community spouse is between $2,155 and $3,259.50, 
depending on the community spouse’s shelter costs.

• The maximum community spouse asset allowance is 
$130,380 for applications in 2021. 

• If you are receiving Elderly Waiver services and your 
gross monthly income (not including your spouse’s 
income) does not exceed $2,382, your monthly 
personal needs allowance will be $1,038, otherwise it 
will be $105 if married or $862 if single. 

• The home equity limit for 2021 increased to $603,000. 

Below are the basic Medical Assistance figures that change 
annually in July and October and reflect additional changes 
for 2020 not reflected above:

• The remedial care expense deduction was decreased 
to $177.

• The basic shelter allowance increased to $647 per 
month.

• The monthly home maintenance allowance increased 
to $1,064.

The statewide average payment for skilled nursing facility 
care amount increased to $8,412 per month.

Winter 2021

The best advice for family members at this time is to speak 
with the administration where your loved one is residing 
to determine what policy the facility has implemented 
regarding essential caregivers. Remember that this is 
a very fluid situation for facilities and that policies are 
changing and being updated as the pandemic numbers rise 
and fall in the community. Lastly, if you have a situation 
that you feel is particularly compelling, you may take 
the position that your loved one should be eligible for a 

compassionate care visit as outlined by CMS. Of course 
if you have concerns about abuse and neglect, you should 
also consider contacting the long-term care ombudsan to 
assist in advocating for the resident. Information about 
services provided by the Office of the Long-Term Care 
Ombudsman, and contact information, can be found here: 
https://edocs.dhs.state.mn.us/lfserver/Public/DHS- 
4732-ENG

Public Health Emergency 
Continued
On January 7, 2021, Secretary of Health and Human 
Services Alex Azar (just days before his resignation) 
renewed the public health emergency due to COVID-19 
until April 21, 2021. As a result, individuals receiving 
Medical Assistance cannot be terminated from coverage 
unless they ask to have their coverage terminated. If you 
have questions about your coverage, please contact your 
attorney.

Super Lawyers at LRHP!
We are thrilled to announce that Cathryn Reher, Laurie 
Hanson, Mary Frances Price, and Laura Zdychnec were 
all recognized on the 2020 Minnesota Super Lawyers 
list. Super Lawyer selections are made using a rigorous 
multi-phased process that includes a statewide survey of 
lawyers, an independent research evaluation of candidates, 
and peer reviews by practice area. Only the top 5 percent 
of attorneys in Minnesota are included in the annual Super 
Lawyers list. We are honored to receive this recognition 
from our peers. 

https://edocs.dhs.state.mn.us/lfserver/Public/DHS-4732-ENG
https://edocs.dhs.state.mn.us/lfserver/Public/DHS-4732-ENG


REVIEW 
OF YOUR 
SITUATION 
If you have questions or 
concerns about any of the 
information presented in 
this newsletter or would 
like to consult with us 
about how the changes 
might affect your own 
circumstances, please 
call our office to set up an 
appointment with Cathryn 
Reher, Laurie Hanson, 
Laura Zdychnec or Mary 
Frances Price. We will be 
happy to meet with you to 
answer any questions you 
may have and to help you 
re-evaluate your particular 
circumstances. 
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Minnesota Supreme 
Court Upends 
Decades of Planning 
Using Life Estates
For decades, Minnesota farm families have 
used life estates as a means to get farm 
property to the next generation. Until 2011, 
it was common practice when one spouse 
required long-term care to assure that the 
life estate was held by the community 
spouse prior to applying for Medical 
Assistance. That’s because the law treated 
a life estate as an ‘unavailable’ asset, so 
it was not counted when determining 
eligibility for Medical Assistance (MA).

The Minnesota Department of Human 
Services then circulated an undated and 
unsigned memo to county social service 
agencies instructing that this would no 
longer be allowed – instead, a life estate 
would count if retained by the community 

spouse, but would not count if transferred 
to the spouse applying for benefits. 
Transferring the life estate to the long-term-
care spouse assures the state’s ability to put 
a lien against the property.

Our firm engaged in almost ten years of 
successful litigation on the issue, with 
favorable rulings from DHS’s own judges, 
district courts, and the Minnesota Court 
of Appeals. In June of 2020, however, 
the Minnesota Supreme Court reversed 
the Court of Appeals and sided with 
DHS. In the Matter of Esther Schmalz 
and the Commissioner of the Minnesota 
Department of Human Services. In a 
stunning reversal of prior decisions, the 
Supreme Court ignores federal law which 
requires that assets are treated the same 
regardless of which spouse owns them. 
We are still evaluating all the potential 
repercussions of this decision. If you have 
any questions or concerns about how this 
decision may impact your planning, please 
contact your attorney.


